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BY HAND

Mr. William F. Caton
Acting Secretary
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1919 M Street, N.W.
Washington, D.C. 20554
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Dear Mr. Caton:

LOS ANGELES, CALIFORNIA

TOKYO, JAPAN

Please find attached on behalf of the National
Association of Telecommunications Officers and Advisors,
et. aI, an original and eleven copies of the Reply of
the National Association of Telecommunications Officers
and Advisors, et. aI, to Oppositions to Petitions for
Reconsideration in the above-referenced proceeding.

Any questions regarding the submission should be
referred to the undersigned.

Sincerely,
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Bruce A. Henoch
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In the Matter of

Implementation of sections
of the Cable Television
Consumer Protection and
Competition Act of 1992

TO: The Commission

REPLY OF THE
NATIONAL ASSOCIATION OF TELECOMMUNICATIONS

OFFICERS AND ADVISORS, THE NATIONAL
LEAGUE OF CITIES, THE UNITED STATES

CONFERENCE OF MAYORS, AND THE NATIONAL
ASSOCIATION OF COUNTIES TO OPPOSITIONS TO

PETITIONS FOR RECONSIDERATION

Pursuant to 47 C.F.R. § 1.429, the National

Association of Telecommunications Officers and Advisors,

the National League of Cities, the United states Conference

of Mayors, and the National Association of Counties

(collectively, the "Local Governments") submit this Reply

to Oppositions to Petitions for Reconsideration in the

above-captioned proceeding.

I. INTRODUCTION

Several parties have filed Oppositions to the

Petition for Reconsideration filed by the Local Governments

in this proceeding, which concerns implementation by the
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Federal Communications Commission ("commission") of section

623 of the Cable Television Consumer Protection and

Competition Act of 1992 ("1992 Cable Act,,).l The Local

Governments submit this brief response to several of the

points made in the oppositions. First, contrary to the

assertion of several of the opposing parties, the

Commission must circumscribe carefully and narrowly the

types of "external costs" that cable operators are

permitted to recover in order to prevent the rate regime

from being undermined. Second, cable operators should be

required to submit to the same rate regulatory treatment

for both the basic and the cable programming service tiers,

and to justify those rates on the same basis. Third, the

Commission should be able to regulate basic rates upon a

simple certification by the franchising authority that it

lacks the resources to regulate.

II. DISCUSSION

A. The Commission Should Limit the Type of External
Costs that Cable operators are Permitted to
Recover.

Several of the parties filing Oppositions have urged

the Commission to broaden the category of "external costs"

that operators are permitted to recover. 2 These parties

Pub. L. No. 102-385, 106 Stat. 1460 (1992).

2 See Opposition of Time Warner Entertainment Co., L.P.,
filed July 21, 1993, at 14-18 ("TWE"); opposition of
continental Cablevision, Inc., filed July 21, 1993, at 9-15

[Footnote continued on next page]
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would greatly expand the costs that would be subject to

automatic pass-through. As discussed by the Local

Governments in their Opposition,3 this would have the

effect of rendering meaningless the benchmark regulatory

regime established by the Commission. The benchmark

regulatory scheme adopted by the Commission already takes

into account all of the costs incurred by cable operators

(except for franchise fees). Permitting the recovery of

additional "external costs" would result in a windfall to

operators at the expense of subscribers. Further, passing

through the costs of upgrades and other expenditures could

require all subscribers to bear the expenses from which

only a minority of subscribers may actually benefit. It

would also add significantly to all parties' administrative

burden.

B. Cable Operators Should be Required to Submit the
Same Rate Schedule for Both the Basic and the
Cable Programming service Tiers.

Several of the parties stated in their oppositions

that cable operators should be permitted to opt for

See opposition of the National Association of
Telecommunications Officers and Advisors, et. aI, filed
July 21, 1993, at 10-14 ("Local Government Opposition").

[Footnote continued from previous page]
("Continental"); opposition of Cole, Raywid & Braverman,
filed July 21, 1993, at 9-10 ("Cole, Raywid & Braverman");
opposition of Cablevision Industries, et. aI, filed July
21, 1993, at 3-5 ("Cablevision"); opposition of National
Cable Television Association, filed July 21, 1993, at 6-10
("NCTA") .

3
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benchmark rates on one tier and cost of service on the

4other. However, as the Local Governments demonstrated in

their Petition for Reconsideration,5 cable operators

should, once they choose a method, be required to use this

same method in both the basic and cable programming service

tier proceedings, if both proceedings occur within a

reasonable time of each other. It is the Commission's

intention that the same "reasonable" rate determination be

made on both tiers, and it would undermine this intention

if operators were given the unrestricted flexibility to

decide that it would be more advantageous to submit a cost

of service schedule in one proceeding while sUbmitting a

benchmark schedule in the other. Such gaming of the rate

regulation rules by cable operators is plainly inconsistent

with the Congressional mandate to protect subscribers from

unreasonable rate-setting practices.

C. The Commission Should be Able to Regulate Basic
Rates Upon a Simple certification by the
Franchising Authority That it Lacks the
Resources to Regulate.

Time Warner Entertainment also stated that it is

imperative that local authorities demonstrate that the

franchise fees collected from cable operators do not

4 See NCTA at 14-16; Cole, Raywid & Braverman at 12-13;
TWE at 13-14; Continental at 1-5.

5 Petition for Reconsideration and Clarification of the
National Association of Telecommunications Officers and
Advisors, et. al, filed June 21, 1993, at 35-38 ("Local
Government petition").



/
A

- 5 -

adequately cover the cost of regulation before the

Commission be permitted to regulate basic tier rates. 6 As

discussed in the Local Government petition,7 this

requirement violates section 622(i) of the Cable Act, which

expressly prohibits a federal agency from regulating the

use of funds derived from franchise fees. Moreover, even

if it were permitted by the Cable Act, Local Governments

believe that the Commission should not require a municipal

government to justify its lack of adequate resources,

particularly without any evidence that franchising

authorities intend to shift regulatory responsibilities to

Washington; it also bears noting that the rules provide no

guidance on the level of funding that would be adequate, or

the type of showing that a franchising authority would have

to make.

III. CONCLUSION

The Commission should consider the petitions and

oppositions in this proceeding consistent with the

6

7

See TWE at 7-9.

See Local Government Petition at 24-26.
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suggestions of Local Governments as outlined above.

Respectfully s

~(
Norman M. Sinel
Patrick J. Grant
Stephanie M. Phillipps
Bruce A. Henoch

Arnold & Porter
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036
(202) 872-6700

Counsel for Local Governments

Date: August 2, 1993
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